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Analysis of the Principle of FRAND from Judicial Perspective
Review of Huawei v. IDC Case

HU Hong

Abstract: The principle of FRAND, originated from the IP policies of standard
organizations, means that holders of essential patents should grant license to holders
of other essential patents or implementers of a standard under fair, reasonable and
nondiscriminatory terms. However, due to the ambiguity of the FRAND principle
per se and the refusal of standard organizations restricted by their“neutral status”
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to interpret the FRAND principle the courthouses become forums to interpret and
implement the FRAND principle. In Huawei v. IDC, the Chinese court for the first
time provides a relative clear guidance regarding appliance of the FRAND principle
under Chinese laws. However, the court would have taken a step further to create a
liability rule for breach of the FRAND principle so as to refrain the occurrence of
such a kind of cases at the source.

Keyword:Principle of FRAND; Reasonable Restriction; Calculation of Royalty;
Duty of Good Faith Negotiation
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