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@D Apple Computer Inc. v. Franklin Computer Corp. 714 F.2d 1240 219 U.S.P. Q. ( BNA) 113 (3d Cir. 1983):

This Court held that: (1) a computer program whether in object code or source code is a “literary work” and is protected from
unauthorized copying whether from its object or source code version; (2) a computer program in object code embedded in ROM

chip is an appropriate subject of copyright; (3) computer operating system programs are not per se precluded from copyright pro—
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(@ Walker v. Time Life Films Inc.
® Lotus Dev. Corp. v. Borland Int’1 Inc.
162 (2d Cir. 1986) ; Twentieth Century — Fox Film Corp. v. MCA Inc.

784 F.2d 44 (2d Cir. 1986) .
49 F3d 807 814 ( 1st Cir. 1995) ; Horgan v. Macmillan 789 F.2d 157
715 F.2d 1327 1329 (9th Cir. 1983) .

@ Richard Raysman & Peter Brown Copyright Infringement of Computer Software and the “Altai” Test New York Law

Journal Vol. 235 No. 89.

® Nichols v. Universal Pictures Corporation 45 F.2d 119 (2d Cir. 1930) .

® Whelan Assocs.

Inc. v. Jaslow Dental Laboratory Inc. (3rd Cir. 1986) .
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(D Although the Code does not use the terms “sequence ” “order ” or “structure ” it is clear from the definition of com—

pilations and derivative works and the protection afforded them that Congress was aware of the fact that the sequencing and orde—
ring of materials could be copyrighted 1i. e. that the sequence and order could be parts of the expression not the idea of a work.

« ) 1991 151

(@ The Court thereby extended copyright protection beyond literal copying of the program code itself and included the
structure sequence and organization of the code. The Court further extended copyright protection for software with its Idea / Ex—
pression Continuum Discernment Test a broad test which limited unprotectable “ideas” to only those “necessary to the program’
s purpose or function” and everything else is or could be protectable expression.

@ :( — )« »
( ) 2013 5 190

@ In other words the purpose or function of a utilitarian work would be the work” s idea and everything that is not neces—

sary to that purpose or function would be part of the expression of the idea.
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1 Computer Associates Int’1 Inc. v. Altai Inc. 982 F.2d 693 (2d Cir. 1992) : The Court applied the Abstraction —
Filtration — Comparison test. In Abstraction the court breaks up the program into different levels from very general to very specif—
ic. E.g. Main purpose program structure modules algorithms data structures source code.

@ In Filtration the court decides what components are absolutely essential to fulfilling the abstract function of the program
at the various levels. Also filter out everything that is dictated by efficiency external factors or in the public domain.

(1@ In Comparison the court looks at the components of the program which are not absolutely essential to fulfilling the ab—
stract function of the program to see if they are similar.

@ The Court performed the Abstraction — Filtration — Comparison test and found that the copyrightable elements from CA’

s program were not substantially similar to those elements in Altai’ s program.

1® Gates Rubber Co. v. Bando Chemical Industries Ltd. United States Court of Appeals 9 F.3d 823 ( 10th Cir. 1993) .
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@ Richard Raysman & Peter Brown Copyright Infringement of Computer Software and the “Altai” Test New York Law
Journal Vol. 235 No. 89.
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Re-examination the “Substantial Similarity ” of
China’ s Judicial Practice of Computer Software Copyright
Infringement: The evolution of the Judicial Precedent in the

United States as the Object of Study

Deng Heng

Abstract: In regard to the judgment standard of software copyright infringement besides
proved the existence of “access” also need to be proved the existence of “substantial similari—
ty”. With the development of America case about the “substantial similarity” judgment of the
computer software infringement there gradually formed two kinds of judgment: one kind for liter—
al infringement; another kind for non-literal infringement. In our country judicature practice in
terms of the judgment type of the computer software infringement it starts to use that is similar
the American non-literal infringement and corresponding determination principle. Through the
analysis of the USA case on the SSO rule and AFC standard at the same time we have inspected
the American practice to their establishment reason viewpoint reconsidering again arrives the
revision the exploration course. Our view: In our country the computer software copyright in—
fringement determines whether uses the SSO or the AFC standard or some other standard are fi—
nally decided by the legislative purpose of our country’s copyright law and the realization of pub—
lic interests.

Keywords: computer software copyright substantial similarity SSO rule AFC standard
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